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Payee Note Not Precluded from Recovery Against 


Maker (Wife) Note Where Proceeds Are 
Given Husband 


Where maker note, married woman, suit note, 
denies signature the last renewal note original trans- 
action wherein she executed note payee bank principal 
with her husband surety, the payee permitted substi- 
tute previous renewal note wherein maker does not deny her 
signature. not precluded from recovery against 


maker, where knows that proceeds loan are given 
husband maker for use his business and does not cause 
loan within protection statute against wife’s becom- 
ing surety the husband’s note. Kann Peoples State 
Bank Trust Court Appeals Kentucky, 192 
Rep. (2d) 945. 

The opinion the court follows: 


The appellant, and defendant below, Eleanor Horseman Kann, 
and one Hayden Horseman, were married 1934. resided 
Winchester, Ky., where they lived together until 1943, when they 
were divorced, after which defendant married man the name 
Kann, and she with her second husband thereafter resided Colum- 
bus, Ohio. For the larger part the married relation between ap- 
pellant and her first husband, Hayden Horseman, worked 
local retail store the Kroger Grocer Baking Company Win- 
chester, Ky., until year more preceding the separation and 
the divorce. 

Appellant was the owner considerable property consisting 
several farms upon some which oil was produced and from which 
she obtained royalties. She likewise owned personal property, and, 


NOTE—For similar decisions Digest (Fifth Edition) 833. 
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say the least, she was what known comfortable circum- 
stances, whilst her first husband owned property whatever, except 
his necessary clothing. However, appellant made him the man- 
ager all her property, including her farms, which operated 
her agent, depositing the net proceeds, any, his credit the 
Winchester Bank. His wife, appellant, also had account the 
same bank, but appears that each them issued checks against the 
different accounts. Appellant collected her oil and gas royalties and 
the rental from leased real estate, some which was located Win- 
chester, and deposited the collections with the same bank her ac- 
count. 

1934 Horseman concluded abandon his employment with 
the Kroger Grocer Baking Company and enter the private 
business retail grocer, but he, individually, was without means 
the necessary stock from wholesalers prosecute that busi- 
ness. thereupon applied the Winchester Bank for loan 
$2000, but declined the requested loan the ground that the ap- 
plicant was wholly insolvent. The record discloses objections 
the part appellant Horseman’s then wife his embarking the 
retail grocery business, but rather that she coincided with his de- 

After the rejection the proposed loan the Winchester Bank 
the husband, accompanied his wife, the appellant, appeared the 
Bank with for $2,000 which had executed her, and both 
them sought negotiate the bank with the endorsement there- 
appellant, which the Bank accepted and put the amount the 
proceeds her credit. Following that transaction she issued her 
check her husband against the deposited proceeds, and acquired 
the stock groceries for his contemplated store. Thereafter, the 
family, doubt, obtained from necessary groceries, and was 
operated for about one year when was sold the husband, and 
with the proceeds sale made payment $600 his negotiated 
note for $2,000, thereby reducing $1,400. Later obtained the 
balance due that note ($1,400) from the appellee, and plaintiff 
below, Peoples State Bank Trust Company, another bank Win- 
chester. That note was first signed appellant (his wife) prin- 
cipal with her husband surety, but some the renewals there- 
after made, appears have been signed appellant alone, the 
last one which the one sought collected this filed 
the Clark circuit court against appellant and her then husband, 
the latter whom made defense. 

Appellant, addition general denial, also defended the 
ground that the times the transactions with both banks she 
was married woman and that each them was for the sole benefit 
her husband, which each bank knew. that hypothesis she then 
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interposed the statute limitations seven years applicable 
surety obligation. Under her defense general denial she denied 
her testimony having signed the last renewal the $1,400 note 
appellee, which bore only her signature. Appellee then filed 
amended petition which averred that were true that she had 
not signed that particular renewal then she was liable former 
renewal which she did sign, and filed with that amendment such for- 
mer renewal and, which defense non est factum was made. 
The right the appellee substitute the last former genuine obliga- 
tion, and seek recovery instead the last one, which non est 
factum was interposed, sustained number opinions this 
court, among the first which is, Bright First National Bank, 106 
Ky. 702, S.W. 442. has been followed by. this court continuous- 
and without modification since then. 

Since, therefore, the note sought recovered herein was exe- 
cuted less than seven years before the filing the action the seven- 
year statute limitation applicable sureties disappears, leaving 
only the question determined this court stated appel- 
lant’s brief wherein counsel truthfully says: “We can reduce all the 
errors one sentence: The facts proved both the plaintiff and 
defendant sustained the allegations the defendant’s answer, and 
therefore the appellant was entitled directed verdict her behalf 
the conclusion all the evidence.” 

fully agree with counsel that the sum total the errors relied 
could and should reduced that one sentence; but disagree 
with him his conclusion that the testimony sustains his contention 
that his client was entitled directed verdict the conclusion 
all the evidence. the contrary, approve the action the court 
directing verdict for appellee for the unpaid amount the in- 
debtedness due it, the correctness which completely sustained 
our opinion the case National Bank Kentucky’s Receiver 
Snead, 267 Ky. 816, 103 S.W. 269, 270. that case re- 
viewed all prior cases involving the question issue herein. rec- 
ognized that opinion the purpose the statute rendering wife’s 
surety obligations invalid, except where she put her property lien 
security for the debt, and that the statute should liberally con- 
strued favor the wife. However, cited number prior 
cases which the cases now relied counsel for appellant were 
differentiated, and wherein held that the transaction involved was 
one made primarily the wife the proceeds 
which were obtained her husband the one who was alleged 
was the true principal the obligation. 

The facts the Snead case are substantially, not completely, 
identical with those appearing this case, and the conclusion therein 
reached supported prior opinions this court under substantial- 
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the same facts appearing this case. our opinion therein 
said: 

“In most the cases which the married woman was held 
surety, she had executed note for pre-existing debt her hus- 
band. This fact alone raises presumption 

“The decision each instance was rested upon the particular 
facts that case. 

“She may borrow money her own credit and execute her note 
therefor, Swearingen’s Ex’r Trustee Tyler, Ky. 458, 116 
S.W. 331, and she will liable the note although she borrowed 
the money for the use another. Bogie Nelson, 151 Ky. 443, 
152 S.W. 250.” say this case. 


The original indebtedness, beginning with the transaction with the 
Winchester Bank, whereby appellant procured for and delivered 
her husband $2,000 enable him embark his new field en- 
deavor, though knew her purpose turn the procceds over 
her husband, constitutes defense her individual obligation where- 
such proceeds were obtained. recognizing the Snead opinion 
also says: “The statute does not prevent married woman from bor- 
rowing money and giving lending another, and the fact that 
the lender knows she intends turn over the proceeds the note 
third person does not convert her into surety and relieve her 
liability unless the transaction subterfuge device evade the 
statute. ‘There evidence the instant case tending show any 
purpose evade the provisions the statute. Appellee’s husband 
was depositor the National Bank Kentucky, but the bank 
was unwilling lend him the money desired. was willing 
make the loans appellee, and the credit each instance was clearly 
extended her. The proceeds both the original notes were placed 
her credit and she could then dispose them she saw fit.” 

Evidencing that the original obtention the from the Win- 
chester Bank was one for the benefit her then husband—who the 
way indicated received the proceeds therefrom—and that was her 
intention purpose devote the proceeds, take this from her 

You and Hayden (her first husband) that time were 
living happily together? You both thought was good for him 
make this venture, didn’t have any money you helped him, that 
right isn’t it? (Our parenthesis.) Yes. 

“Q. Nothing wrong about that? sir. 


“Q. Because didn’t turn out just right that reason for 
you not paying it, reason for you not wanting 
pay this note the bank? There was doubt mind when 
the money was borrowed for the store the store wouldn’t bring 


THE BANKING LAW JOURNAL 541 


much was borrowed. thought the store, the stock would cover 
the amount.” 

have hereinbefore seen that the proceeds the 
note were placed the credit appellant the Winchester 
Bank and she then voluntarily turned over her husband that amount 
which she did issuing her check him for deposit his account. 
Therefore, under the express language quoted from the Snead opinion 
she does not come within the protection the stavute against her be- 
coming surety the note, since the obligation created was her in- 
dividual transaction effort aid and assist her husband em- 
barking upon his contemplated enterprise. 

The judgment affirmed. 


Interest Paid Advance Borrowed Money Not 
Deductible Until Notes Paid Where Taxpayer 
Cash Basis 


individual, who was cash basis accounting, 


rowed, 1941, $69,000 from bank and executed his notes 
that amount payable five years. The notes called for 
the payment interest advance the rate per 
cent. Upon the execution the notes the bank made payable 
individual $61,000 and applied the balance the proceeds 
the loan the payment the interest. was held that 
individual was not entitled deduct 1941 the 
such interest “interest paid.” This was decided the Tax 
Court the United States case John Cleaver 
‘Commissioner, No. 58. its opinion, the court said: 

new note the debtor cash basis the interest will not 
considered “paid” within the meaning section (b) 
the Internal Revenue See Eckert Burnet, 283 
140. Similarly, where taxpayer the cash basis who 
indebted note for past due interest borrows from his 
creditor amount excess this past due interest 
second note, and the creditor gives the taxpayer the prin- 
cipal amount the second note less the amount past due 
interest the first note and marks this interest “paid,” 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 740-758. 
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have held that cash payment has been made which would 
warrant deduction. See Keith Commissioner, 139 Fed. 
(2d) 596. 

can see distinction principle between those cases 
and the case now before which the parties contemplated 
that prerequisite to, and simultaneous component of, 
the loan transaction, interest the face amount the notes 
was calculated for the full life the notes and deducted 
the lender from the amount repaid pursuant the 
terms the notes, and only the excess was made available 
the borrower. 

are the opinion that the facts here present there 
was effect borrowing principal and borrowing re- 
quired interest both represented the notes the 
petitioner, and, since was the cash basis, there can 
deduction him account interest paid until has 


paid the notes. 


Bank Cannot Recover for Payment After Receipt 
Stop Payment Order 


‘Where payee check indorses and presents drawee 


for payment drawee bank cashes check for payee 


after had received stop payment order from the drawer 
the check, and subsequent thereto the drawee bank brings 
action recover from payee the amount the check, 
held that the drawee bank cannot maintain its action 
not holder due course the check. Payment the 
drawee bank discharges the instrument. The payee’s trans- 
fer the check the drawee bank for payment; not 
incident sale. 

further held that the drawee bank’s knowledge the 
stop payment order knowledge the check’s infirm- 
ity, even though bank’s paying teller had knowledge it, 
when bank’s agent cashed the check. This was decided 
the case National Commercial Bank and Trust Co. 


NOTE—For similar decisions see Digest (Fifth Edition) 1476. 
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Albany Madison, Supreme Court, New Supp. 
(2d) 882. its opinion stated: 


This action recover from defendant the amount check 
drawn upon plaintiff bank one its depositors and which paid 
defendant, the payee, after receipt stop-payment order 
the drawer. The complaint purports plead cause action upon 
the instrument, favor holder due course and upon 
liability indorser. the court original juris- 
diction was dismissed legally insufficient. appeal the 
County the County Judge, his opinion, agreed with the Court 
below that the complaint was insufficient stating such cause but 
the order and judgment dismissal was reversed and the complaint 
upheld stating cause action quasi contractu. 

agree with the courts below that the complaint fails state 
cause action upon the instrument. Plaintiff was not holder 
due course. defendant payee’s transfer the check the 
plaintiff drawee was for payment. was not incident sale. 
The payee’s indorsement did not work negotiation. Such was 
part his execution his order pay and, well, his receipt 
payment. ‘The drawee’s payment discharged the instrument. Ne- 
gotiable Instrument Law, §200. Moreover, the drawee’s knowledge 
the stop-payment order was actual knowledge the instrument’s 
infirmity, even though its paying teller was unappraised thereof when, 
drawer’s agent, cashed the check. Oddie National City Bank 
New York, 735, 741, Am.Rep. 160; Dousmanis 
Colonial Bank, Misc. 472, N.Y.S. 489, affirmed 228 App. 
Div. 809, 240 N.Y.S. 874; South Boston Trust Co. Levin, 249 
Mass. 45, 143 N.E. 816; Harv. Law Rev. 297-302; id. 412, 413; 
Woodward, Quasi Contracts (1913) and cases cited. 

also consider the complaint insufficient state cause 
action quasi-contract. Where complaint attempts the state 
ment cause action singly, here, but based upon alternative 
theories, fails unless the statement good both alternatives. 
Johannson Kemp, 211 App.Div. 276, 279, 207 N.Y.S. 468, 
Clark Dillon, 370, 373. Further, the complaint lacks 
any plain and concise statement facts showing defendant’s unjust 
enrichment damage, and demand for repayment 
which, seems, prerequisite suit. That defendant was given 
notice that the drawee did not receive payment when presented the 
check itself for payment insufficiently plain statement de- 
mand restitution when the cause must need predicated upon 
misreliance right against duty owing third 
party, viz: its depositor, and defendant was innocent when received 


the benefit. 
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Bank Entitled Include Credit Balance Maker 
Note Collateral Security for Payment Note 


Where maker note payable bank authorizes bank 
treat balance maker’s checking account bank’s posses- 
sion collateral security along with corporate bonds and 
stocks deposited collateral for note, held that the bank 
can hold maker’s credit balance additional security not- 
withstanding the fact that corporate bonds and stock exceed 
value the amount indebtedness due bank and even though 
apart from terms note bank has such right and right 
set-off. The exercise the bank its right hold the 
credit balance additional security puts that balance the 
same footing the corporate bonds and stock, with reference 
attachment trustee process made bank maker’s 

creditor. 
futher held that the bank entitled hold all three 
kinds collateral security until payment debt maker, 
irrespective service bank trustee process maker’s 
creditor and bank not required marshall collateral security 
leave any them subject trustee process. Trustee 
process legal remedy not equitable one, and the equi- 
table doctrine marshalling not applied it. This was 
decided the case Jordan Lavin, Supreme Judicial 

Court Massachusetts, Rep. (2d) 41. 


court its opinion stated: 

The report shows that the defendant, Lavin, did business under 
the name Buchanan Co. owed the Pilgrim Trust Company 
$3,000 upon collateral note made him dated November 16, 1938, 
which became due and payable February 16, 1939. Lavin pledged 
collateral security for the note security worth much $5,850, 
consisting six corporate bonds the denomination 
$1,000 each, payable bearer, the principal which was not 
due, and fifty shares General Water, Gas and Electric Company 
preferred stock. The note provided that “any moneys other 
property any time the possession the [Pilgrim Trust} Com- 
pany belonging any the parties liable hereon the Company, 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 806. 
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maker endorser guarantor, and any deposits, balance de- 
posits, other sums any time credited due from the Com- 
pany any said parties, may all times the option the 
Company, held and treated collateral security for the payment 
this note any other liability the maker hereof the Company, 
whether due not due, and the Company may any time its 
option set off the amount due become due hereon against any 
claim any said parties against the company.” 

December 12, 1938, the plaintiff writ trustee process 
brought action contract against Lavin. writ was served 
the trustee Pilgrim Trust Company 10:34 A.M. December 
13, 1938, and again December 30, 1938. the time the first 
service Lavin had deposit with the Pilgrim Trust Company, sub- 
ject check, balance $1,659.12. Later December 13, 1938, 
the Pilgrim Trust Company drew check payable itself for said 
balance order close Lavin’s checking account, and marked 
check “holding for Mr. Jordan,” meaning the plaintiff, but far 
appears did not communicate these facts anyone. further 
change the situation took place before the second service the writ 
the Pilgrim Trust Company December 30, 1938. 
the same day, December 30, 1938, Lavin wished pay the note, and 
with his consent the Pilgrim Trust Company applied the balance 
$1,659.12 toward payment the note, and Lavin paid money the 
remaining sum due upon the note, receiving back the bonds and stock 
constituting the collateral. 

The plaintiff obtained finding his favor against Lavin for 
$2,564.83, which nothing has been paid. The judge ordered the 
trustee Pilgrim Trust Company discharged, and reported the case 
the Appellate Division, which dismissed the report. The plaintiff 
appealed this court. 

The plaintiff rightly concedes that under the terms the col- 
lateral note the Pilgrim Trust Company had the right hold the 
credit balance $1,659.12 additional security for the note, even 
though apart from those terms would have had such right and 
right set-off. See Forastiere Springfield Institution for Sav- 
ings, 303 Mass. 101, 104, N.E. 950; Mohan Woburn Na- 
tional Bank, 313 Mass. 306, 309, N.E. 289. trustee sum- 
moned trustee process retains against the plaintiff every right 
that had against the defendant, for the attachment not permit- 
ted place the alleged trustee worse position than the one 
occupied before the attachment. G.L.(Ter.Ed.) 246, 26. Ful- 
ler O’Brien, 121 Mass. 422; O’Brien Collins, 124 Mass. 98; Cava- 
naugh Merrimac Hat Co., 213 Mass. 384, 100 662; Koontz 
Baltimore Ohio R., 220 Mass. 285, 107 N.E. 973, L.R.A.1915D, 
338; MacAusland Fuller, 229 Mass. 316, 319, 118 N.E. 655; Kolda 
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National-Ben Franklin Fire Ins. Co., 290 Mass. 182, 187, 188, 195 
N.E. 331; Allin Georgas, 296 Mass. 70, N.E. 27. 
exercise the Pilgrim Trust Company its right hold the credit 
balance additional security would put that balance the same 
footing the bonds and stock. 


The plaintiff contends that closing Lavin’s account draw- 
ing check payable itself, with the notation that the credit bal- 
ance thus taken into its hands was held “for” the plaintiff, the Pil- 
grim Trust Company lost the right take and hold that credit bal- 
ance additional security. The notation was true, subject that 
right. There evidence that the Pilgrim Trust Company, having 
that right mind, intended waive it, and the order the trial 
judge implies that waiver was found. See Niagara Fire Ins. Co. 
Lowell Trucking Corp., 316 Mass. 652, 657, N.E. 28. There 
could estoppel, since there evidence that the notation was 
communicated anyone. think that the right the Pilgrim 
Trust Company take that credit balance additional security and 
use setoff, did December 30, 1938, remained unim- 
paired. 


That credit balance, under the circumstances, did not constitute 
“credit” attachable trustee process, under G.L. (Ter.Ed.) 246, 
20. “Credit” the correlative debt (Wilde Mahaney, 183 
Mass. 455, N.E. 337, L.R.A. 813; Kilbourne Co. Stan- 
dard Stamp Affixer Co., 216 Mass. 118, 103 N.E. 469), and order for 
“credit” exist the time the service the writ the alleged 
trustee that attachable trustee process, there must money 
due, though not necessarily payable, from the trustee the defendant, 
absolutely and without contingency. long the Pilgrim Trust 
Company retained the right take hold that credit balance col- 
lateral security could not said due Lavin absolutely 
and without any contingency. 


The mere possession and control choses action other prop- 
erty sufficient, when collected liquidated, pay off any debt 
the alleged trustee, and result “credit” favor the defend- 
ant, not present “credit” attachable trustee process. 


The Pilgrim Trust Company, holding three kinds collateral se- 
curity, the bonds, the stock, and the credit balance, was entitled 
hold all until payment, and was not required marshal them 
leave any them subject the trustee process. ‘Trustee process 
legal remedy, not equitable one, and the equitable doctrine 
marshalling (Broadway National Bank Hayward, 285 Mass. 459, 
189 N.E. 199; James Stewart Co., Inc., National Shawmut Bank, 
291 Mass. 534, 556, 558, 196 N.E. 169) not applied it. Lupton 
Cutter, Pick, 298; Gore Clisby, Pick, 555; Tucker Clisby, 
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Pick. 22; Sanford Bliss, Pick. 116; Wiggin Suffolk Ins. Co. 
Pick. 145, 157, Am. Dec. 576. 

The plaintiff contends that the bonds and stock “goods” 
and “effects” Lavin attachable trustee process. G.L.(Ter. Ed.) 
246, 20. Those words require actual possession the alleged 
trustee, the time service upon him, chattels belonging the 
defendant, which the trustee can hold for the plaintiff, and after judg- 
ment and execution favor the plaintiff, can expose the officer 
seized upon the execution. G.L.(Ter.Ed.) 246, Un- 
less chattel could ultimately seized the execution, and sold, 
would futile and therefore legally impossible attach trustee 
process. 


this Commonwealth promissory note draft, though payable 
bearer, made accepted third person, not regarded 
chattel that can seized execution that constitutes “goods” 
“effects” attachable trustee process. This was declared Field 
and Allen, JJ., their dissenting opinion McCann Randall, 
147 Mass. 81, 94, 95, 117 N.E.75, Am.St.Rep. 666, and was not 
gainsaid the majority who gave relief equity reach draft be- 
cause could not reached law. Perry Coates, Mass. 537 
(compare the facts Morrill Brown, Pick. 173), was held 
that trustee process could not reach uncollected bills notes nego- 
tiable delivery, for they could not taken execution. 
action cannot taken and sold execution, and therefore are 
not liable attachment.” Lupton Cutter, Pick. 298, 303; Gros- 
venor Farmers’ Mechanics’ Bank, Conn. 104. While coin may 
seized execution (Knowlton Bartlett, Pick. 271; Sheldon 
Root, Pick. 567, Am.Dec. 266; Thompson Brown, Pick. 
462; Eastman Eveleth, Metc. 147; Maxwell McGee, 
Cush. 187; Shaw Co. Karcasinas, 278 Mass. 397, 400, 180 
N.E. 140; Rev.St. 1836, 97, 20, G.L.(Ter.Ed.) 235, 32, 
was not until Rev.St. 1836, 97, 21, now G.L.(Ter.Ed.) 235, 
33, that bank notes circulated money might taken execution. 
That statute has application the bonds question, for though 
negotiable delivery they obviously not circulate money. 
true that many such bonds, due perhaps remote future time, 
are commonly bought and sold the market the basis their 
present value, but lesser but still substantial extent are the 
promissory notes many business concerns. Many corporate bonds 
have ascertainable market value, and could not sold execution 
except nominal price bearing little relation actual worth. 
Nothing our statutory law indicates intention make bonds like 
those question subject seizure execution. ‘We think that they 
are not subject, are ordinary tangible chattels, such seizure. 
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Tweedy Bogart, Conn. 419, 374; Smith Kennebec 
Portland Railroad, Me. 547; Bowker Hill, Me. 172, 175; 
Am.Jur., Attachment Garnishment, 354. 

Likewise corporate stock not attachable trustee process, 
though once was (Vantine Morse, 104 Mass. 275), because under 
the present law could not seized and sold the execution. 
St. 1910, 171, 13, and all statutes authorizing 
the attachment seizure execution corporate shares were re- 
pealed, and remedy equity reach and supply such shares was 
substituted. G.L.(Ter.Ed.) 214, 3(8) 215, 6A; 223, 71. 
Rioux Cronin, 222 Mass. 131, 109 N.E. 898; Leavitt Dimond, 
227 Mass. 216, 116 N.E. 410; Warr Collector Taxes Taun- 
ton, 234 Mass. 279, 125 N.E. 557; McCarthy Rogers, 295 Mass. 
245, N.E.2d Alper MacPherson, 318 Mass. 433, N.E.2d 
842. 

the bonds and stock had been attachable trustee process, 
might have been required consider the effect, any, the failure 
the plaintiff make the Pilgrim Trust Company any tender 
payment the note. G.L.(Ter.Ed.) 246, 60-64; Thompson 
King, 173 Mass. 439, N.E. 910; New England Marine Ins. Co. 
Chandler, Mass. 275; Burlingame Bell, Mass. 318; Bad- 
lam Tucker, Pick. 389, Am.Dec. 202; Smith Stearns, 
Pick. 20, 23; Graves Walker, Pick. 160; Clark Williams, 190 
Mass. 219, 222, 223, N.E. 

Order dismissing report affirmed. 


\ 
* 
4 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


By-Law Requiring Indemnification Bond Held 
Unreasonable 


Myers Albany Savings Bank, Supreme Court, Supp. (2d) 477 


bank’s by-law requiring indemnification bond from de- 
positor the case lost passbook reasonable one and 
enforceable instances where depositor able comply with the 
requirement, but where passbook has been lost for long period 
time and there evidence assignment and further 
evident that the depositor unable procure indemnity bond 
any character, then under such circumstances the enforcement 
such by-law held unreasonable and arbitrary. 


Action Catherine Myers against the Albany Savings Bank 
recover deposit. From order for summary judgment the sum 
$2,790.19 with interest and costs directed favor plaintiff under 
rule 113 the Rules Civil Practice, and from judgment entered 


Affirmed. 


FOSTER, J.—This appeal the defendant from order 
for summary judgment, directed against favor the plaintiff 
under rule 113 the Civil Practice, and from the judgment 
entered thereon. 

Plaintiff depositor the defendant. Prior May 29, 1937, 
plaintiff deposited the defendant bank the sum $3,260.69. This 
deposit was given account number 447583, and passbook, repre- 
senting the account, was issued the name the plaintiff. The pass- 
book contained certain printed by-laws, rules and regulations adopted 
the defendant. Among other matters the by-laws provided 


NOTE—For similar decisions see Digest (Fifth Edition) 1366. 
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produce the same new passbook may issued thirty days more 
after notice the Bank the loss the original book, and then 
pursuant only written authorization given the President, Treasurer 
upon the production such evidence its loss the inability 
the depositor produce it, and upon the delivery such bond 
security for indemnifying the Bank against all loss damage shall 
satisfactory and required the Bank.’’ 


about December 14, 1937, the defendant bank was advised 
the plaintiff that she had lost the passbook her account. 
Subsequently she visited the bank person effort make with- 
drawal from the account without presentation the passbook. She 
was advised that withdrawal from the account would permitted 
unless new passbook was issued, and new passbook would not 
issued unless she furnished bond indemnify the bank against any 
possible loss. Thereupon and through several sources she attempted 
without success obtain surety bond, and her efforts that direction 
are detailed her affidavits. appears reasonably clear, from 
the proof she has submitted, that she still unable procure such 
bond, and there appears reasonable likelihood that she will 
ever able so. this connection may noted that the 
briefs submitted counsel there are references another lost passbook, 
but the record appeal find history this previous incident. 
mention the matter because the inability the plaintiff procure 
surety bond may due previous loss. 

its answering affidavit the defendant bank has indicated willing- 

ness accept bond made individual sureties plaintiff unable 
precure corporate surety bond. says that she has tried 
find individuals who would become guarantors such obligation 
but has been unable find anyone who would assume such risk. 
appears substantial dispute about any the facts, 
unless with relation the loss the passbook. The proof 
next issue upon the statement the plaintiff who claims that she 
lost the passbook out her pocket book some time November, 1937. 
There seems however little reason for doubting her word. period 
over eight years has elapsed since she has been able withdraw any 
money from the account and view this circumstance highly 
improbable that her claim loss was fabricated one. 

The question posed whether literal enforcement the bank’s 
by-law for bond indemnification reasonable under the circum- 
stances. 

Whether under any and all circumstances such by-law 
regarded reasonable condition question means conclusively 
settled. late May, 1913, the Court Appeals said Mierke, 
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889, 890, A., 194, Ann. Cas. 1914D, 21: 

the case bar the refusal pay based solely the ground 
that the bank was entitled bond indemnity. There nothing 
its by-laws entitling insist upon such condition and the absence 
such provision not think was justified resisting the 
plaintiff’s claim that ground. Whether by-law requiring de- 
positor his legal representatives give bond can regarded 
reasonable condition question are not now called upon 

The statement underscored was made despite the fact that the 
Supreme Court General Term had decided far back 1885 that 
such by-law was reasonable and could strictly enforced. Mitchell 
Home Savings Bank, Hun 255. far can ascertain the 
question has never been considered the Court Appeals since the 
decision the Mierke case. The Appellate Division the First De- 
partment has decided the fairly recent case that such by-law 
reasonable. Krupp Franklin Savings Bank City New York, 
255 App. Div. 365. The decision this case based 
somewhat upon the powers conferred upon savings banks section 
238, subdivision the Banking Law formerly existed, but 
should noted that this statute was amended the Laws 1938, 
chapter 352, effective after the case was decided, the addition this 
language: ‘‘Payments, however, may made upon the judgment 
order the court.’’ should also noted that neither the Mitchell 
case nor the Krupp case was the issue raised that the depositor was 
unable procure indemnity bond. 

view the uncertainty these matters may seem imply the 
facts this think well consider certain fundamental 
that may applied the relationship between the parties. 
Plaintiff became creditor the bank and the same token the bank 
became her debtor. Crosby Bowery Savings Bank, How. Prac. 
329. The passbook issued her was evidence debt and con- 
tract between the parties, but was not negotiable paper. Smith 
Brooklyn Savings Bank, 101 58, 123, Am. Rep. 653. 
was strictly speaking non-negotiable chose action. Lund Sea- 
man’s Bank for Savings, Barb. 129. such course could 
assigned. The primary purpose, and indeed the only reasonable purpose 
bank’s by-law requiring bond indemnification the case 
lost passbook protect itself against the claim assignee good 
faith. However Heermans Ellsworth, 159, was held 
order protect himself against payment the debtor the original 
notify the former the assignment; and action upon 
the demand where such payment established, the burden prov- 
ing notice prior payment upon the far know 
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this rule has never been repudiated modified except the case 
instruments subject the Recording Acts. see reason why 
should not applied the passbook savings bank, which fun- 
damentally nothing more less than nonnegotiable chose action. 
this view the bank runs little risk paying de- 
positor when shown that passbook has been lost and notice 
assignment has not been given within reasonable time. 

The defendant bank argues that payment deposit savings 
bank exception the general rule have quoted because the terms 
the contract with the creditor, who depositor, that payments 
will made without the production the passbook. Consequently, the 
bank says, assignee would have the right rely upon this promise 
the bank not pay anyone, including the depositor, without the produc- 
tion the passbook, and might possibly recover against the bank 
paid depositor violation the agreement. Thus ignores the fact 
that assignee put upon notice the very terms the by-laws, print- 
the passbook, that new passbook may issued under certain cir- 
cumstances. also ignores the Banking Law, section 238, which provides 
part that payments may made upon the judgment order 
the court. 

The bank concludes that any event, whether runs the risk 
double payment not, that the by-law requiring bond indemnity, 
since forms part the contract may enforced the letter. This 
highly legalistic argument and must yield, think, the more 
substantial requirement justice which the exigencies the case re- 
quire. the principles argued for the bank are accepted im- 
mutable and inflexible, and assuming that plaintiff cannot furnish bond, 
she can never recover that which justly belongs her. From realistic 
viewpoint useless say that the bank does not deny the debt and 
merely stands its contract for the enforcement thereof, plaintiff 
cannot enforce her claim small comfort know that legally the debt 
still exists. Numerous analogies might drawn between this case and 
where other instruments for the payment money have been lost 
destroyed. Despite the fact that note, bond mortgage lost 
destroyed the means recovery never withheld the imposition 
some condition which the creditor finds impossible fulfill. Each case 
course must stand its own merits and the relief must ac- 
with the situation presented. 

this case not intend hold that the requirement for 
the indemnification bond the case lost passbook unreasonable 
any and all cases. fact quite the contrary think that the re- 
quirement reasonable and should enforced where within the 
power the creditor comply therewith. But this case, view 
the long lapse time, the quite evident loss the passbook without 
assignment and the equally evident inability the plaintiff procure 
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indemnity bond any character makes the enforcement such by- 
law unreasonable and arbitrary. Moreover think the Banking Law 
now exists permits payment virtue the judgment court 
competent jurisdiction. 

The order and judgment should affirmed with costs. 

Order and judgment affirmed, with costs. All concur, except HILL, 
J., who dissents the allowance costs. 


HILL, Presiding Justice (concurring part). 

Section 238, subdiv. the Banking Law inhibits the payment 
deposit savings bank ‘‘unless the passbook the depositor pro- 
duced and the proper entry made therein the time the 
The Board Trustees bank empowered make payments 
the loss passbook where the production would seriously in- 
convenience the depositor. The Superintendent Banks may overrule 
the modifying provision deems improper. The subdivision 
then states, ‘‘Payments, however, may made upon the judgment 
order The latter enactment gives jurisdiction our courts 
exercise equitable powers and modify the terms the agreement 
between the savings bank and the depositor the event the facts justify 
the giving such relief. Respondent states her affidavit that Early 
November, 1937, deponent lost said passbook together with other per- 
sonal articles out her The lapse time, with demand 
upon the bank, sustains the exercise the statutory power 
the court modify the terms the contract. 

Krupp Franklin Savings Bank the City New York, 255 
Div. 15, 365, which granted relief the depositor only upon 
condition that the indemnifying bond furnished, was apparently de- 
cided just prior the statutory amendment which, for the first time, per- 
mitted payments made upon the judgment order court. 
Chap. 352 the Laws 1938. the bank, under its by-laws, could 
make payment only upon the judgment order court, believe 
there should costs Special Term this court. 


Sufficiency Check Tender Where Objection Not 
Expressly Taken Time Tender 


Myers Associates Discount Corporation, Broome County Court, 
Supp. 691 


check not ordinarily good medium tender where objec- 
tion raised ground that made check instead money, 


however this objection may waived unless expressly taken 


NOTE—For similar decisions see Digest (Fifth Edition) 1547. 
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the time, and the refusal tender, made that ground, must 
expressly stated. The rejection tender one ground con- 
stitutes waiver rejection tender another ground. Where 
tender has only the effect extinguishing the lien, and does not 
discharge the debt, bringing the money into court not required. 

Plainiff sought recover truck action replevin brought 
against defendant assignee conditional sales contract for purchase 
truck wherein plaintiff agreed payment balance purchase 
price monthly installments. Subsequent default monthly 
installment payment plaintiff, defendant repossessed truck. With- 
five days said repossession, plaintiff’s counsel tendered the 
defendant check registered mail for amount representing 
monthly nstallment plus interest. The next day defendant sent plain- 
tiff’s counsel letter stating, are returning herewith your check 
No. 980 February 7th, the amount $23.95 the above 
insufficient Plaintiff later replevied truck which was sub- 
sequently re-replevied defendant. 

‘the matter motions both plaintiff and defendant for 
summary judgments, the court held that its decision hinged the 
question whether there was proper tender behalf the 
plaintiff. the question second ground defendant’s objection 
tender, namely, that tender was improper form and not legal 
tender because was made check and not money, was held that 
though language the rejection defendant was indefinite and 
misleading and might very well constitute such waiver, the court 
would not hold matter law and left the question one 

The court further held that defendant’s contention that tender 
was not good’’ all was untenable, for the tender 
question was good amount and the defendant waived any objec- 
tion the form medium payment, there was obligation 
plaintiff’s part ‘‘keep 


Action replevin Leroy Myers against Associates Discount 
Corporation recover truck purchased from dealer. 
Plaintiff moves for summary judgment and defendant makes cross 
motion for dismissal and asks for summary judgment its favor. 

Motions for summary judgment and for dismissal the complaint 
denied. 

Bellew Dann, Johnson City, for plaintiff. 

Travis Cohn, Binghamton, for defendant. 


McAVOY, J.—Plaintiff moves for summary judgment under Rule 
113 the Rules Civil Practice upon the ground that there 
defense this action. makes cross-motion for dismissal 
the complaint under Rules 106 and 107 the Civil Practice Act and 
also asks for summary judgment its favor under said Rule 113. 

This action replevin recover truck purchased tthe plain- 
tiff from dealer the City Binghamton November 30, 1945. 
The purchase price was $503. Plaintiff paid $250 cash and agreed 
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under conditional sales contract pay $358.65 addition, which 
amounit included the sum $253, the balance the price, 
and the sum $105.65 for finance and insurance charges. This amount 
was paid over period fifteen months the rate $23.91 per 
month payable the 30th day each month This contract 
was assigned defendant. Plaintiff paid the December 30, 1945 
instalment January 1946. February 1946, defendant re- 
possessed the truck because the plaintiff had not paid the January 30th 
instalment. 

February 1946, plaintiff’s counsel tendered the defendant their 
check registered mail the amount $23.95 representing the 
the January 30th instalment plus interest. The following 
day, February 1946, defendant sent plaintiff’s counsel letter stating, 
are returning herewith your check No. 980 February 7th, 
the amount $23.95 the above, insufficient The 
plaintiff February 13th replevied the truck thereafter and the 
15th February was re-repleveid the defendant. 

The decision these motions hinges the question whether 
not there was proper tender made behalf the plaintiff. 

Defendant claims the tender was improperly made for two reasons. 
First, that such tender did not include any sum for the expenses re- 
taking, keeping and storing said truck, and, second, that the tender was 
improper form and not legal tender because was made check 
and not money. Defendant raises the additional question that the ten- 
der was not ‘‘kept all 

the first ground the defendant’s objection the tender, 
the statute provides: that the seller shall not entitled 
the expenses retaking, keeping and storage, unless, least five days 
before the retaking, the seller shall have mailed the last-known ad- 
dress the buyer shown ithe seller’s records, notice stating the 
buyer’s default.’’ Section 78, Personal Property Law. 

Such statutory notice could not have been given here, and not 
claimed that was, because the buyer was not default for period 
five days before the retaking. The instalment question was due Janu- 
ary 30, 1946, and the truck was repossessed: the defendant Feb- 
ruary 1946. Therefore, the defendant was not entitled any ex- 
pense for the ‘‘retaking, keeping and the truck, the tender 
was not that ground. 

the second ground defendant’s the tender, 
while admittedly check not ordinarily good medium tender 
where objection raised the ground that made check instead 
money, well settled this objection may waived unless 
expressly taken the Bunte Schuman, Mise. 593, 
806; Gaunt Alabama Bound Oil Gas Co., Cir., 281 
653, 655, A.L.R. 1279; Duffy O’Donovan al., N.Y. 223, 228; 
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Mitchell al. Vermont Copper Mine Co. al., N.Y. 280,282, 
Germania Life Insurance Co. Potter, 124 App.Div. 814, 816, 109 
N.Y.S. 435, 436, 437. 

the Bunte case, the Court there said that tender even un- 
check sufficient not objected the time that ground. 

the Germania case the respondent refused accept tender the 
form certified check. The Court stated: ‘‘This refusal, however, 
was not the ground the tender was not made currency; and 
the respondent cannot now take advantage the fact that money was 
not tendered, because made objection the form which such 
tender was made but refused accept any 

The Court the Mitchell case ‘‘There was objection the 
tender the time was made, either form amount, and all ob- 
jections which might have been taken upon either ground were there- 
fore waived, and the tender must held have been sufficient 
amount and proper 

the Gaunt case above cited, the Court the rule fol- 
lowing language [281 655]: ‘‘Payment check similar bank 
paper has become generally recognized acceptable business trans- 
actions that the omission make objection the form payment 
regarded waiver the right demand payment 

The great weight authority this and other jurisdictions the 
effect that view the fact that 90% business now transacted 
through the medium checks, drafts, the creditor when offered 
such representatives legal tender money, not willing 
them such, should put his refusal that ground, and expressly state 
that this the ground his rejection. This prevent the debtor 
from ‘being misled and thereby sustaining loss which might have been 
avoided the creditor had stated that objected form and char- 
acter the tender. 

The defendant here rejected the check offered the ground that 
was ‘‘insufficient ordimarily implies ‘‘in- 
adequate,’’ ‘‘not 

The defendant rejecting the tender did not expressly state 
that was insufficient form character. Did thereby waive 
the right object the tender upon the ground that was 
not money? well settled that where party rejects tender 
one ground, waives his right thereafter object other 

While this Court the opinion that the language the 
rejection was indefinite and misleading and might very well constitute 
such waiver, feels reluctant hold matter law and, 
fore, leaves the question one fact determined jury. 

There one more question disposed here and that whether 
the tender should have been ‘‘kept good’’ claimed the defendant. 
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the tender question was good amount and the defendant 
waived any objection the form medium payment, there was 

The law does not require one vain useless thing. 
Strasbourger Leerburger, 233 N.Y. 55, 60, 834, 835; 
Mahnk Blanchard, 233 555, 561, 253, N.Y.S. 307, 314; 
Matter Schwartz Hedger, 184 876, 878, N.Y.S.2d 43; 
Shaner West Coast Life Ins. Co., Cir., F.2d 681, 684. 

tender must ‘‘kept good’’ paid into Court ex- 
tinguish debt, stop interest, prevent the recovery costs cases 
provided Sections 171-179 the Civil Practice Act. 
Balmat, 194 App.Div. 827, 838, 186 N.Y.S. 180. 


Here the tender was not for any such purpose. was merely 


purge plaintiff any default payment the instalment due and 
lift any lien extinguish any rights defendant might reason 
thereof. 

the tender has only the effect extinguishing the lien, 
and does not discharge the debt, bringing the money into Court not 
required.’’ Cass Higenbotam, 100 N.Y. 248, N.E. 189, 191; 
Kortright Cady, N.Y. 348, 354, 145. 

The motions for summary judgment and for dismissal the com- 
plaint are denied. 


Alleged Survivor Not Entitled Proceeds Bank 
Deposit—Survivorship Statute Inapplicable 


Estate Elizabeth Yauch, Supreme Court New York, 115 
New York Law Journal 1571 


The provisions section 239 the New York Banking Law that 
deposit shall made any person the names such 
depositor and another person, and form paid either 
the survivor them. and the making the deposit such 
form shall, the absence fraud undue influence, ‘be conclusive 
evidence any action. the intention both depositors 
vest title such deposit and the additions thereto such 
are held inapplicable where evidence does not show that the owner 
said deposit consciously makes the deposit that form. The opera- 
tion the statute presupposes the making deposit the form 
therein stated, and unless the deposit consciously made that 
form the statute does not apply. 

Evidence produced trial showed that executor decedent de- 
positor’s estate and son decedent procured withdrawal order 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 437. 
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form from bank and that that time the withdrawal blank had 
written upon bank clerk the words ‘‘New Elizabeth Yauch 
Frank Yauch, her Later appeared that the withdrawal 
blank also contained the date, the number the old account and 
statement the balance and also bore rubber-stamp impression, 
either the survivor either.’’ Insufficient proof was 
offered whether the above mentiond rubber-stamped notation ap- 
peared withdrawal slip the time that decedent depositor signed 
it. Alleged joint account contended that withdrawal 
order produced the bank was completed instrument and was 
conclusive upon the parties unless was tainted with fraud. 

was held that the account was not joint account and that 
upon the death the decedent depositor the funds deposit be- 
came the property decedent’s estate. The purpose sought 
accomplished decedent depositor changing the account and the 
subsequent signing her the withdrawal order was make funds 
available for the payment bills. Evidence showed that funds were 
withdrawn alleged survivor for that purpose and only 
for that purpose and only the extent necessary for such purpose. 
was necessary show that joint account which the survivor 
was entitled whole was consciously created the decedent 
depositor and the evidence the instant case does not show any 
such conscious desire upon the part the decedent. 


Appeal from decree the Albany County Surrogate’s Court 
(Rogan, S.), entered July 16, 1945, which adjudged that moneys re- 
maining joint deposit National Savings Bank the City Al- 
the names decedent and appellant, well sum the 
possession appellant, were the property decedent, and which di- 
rected that appellant transfer and deliver said moneys respondent 
executor used and distributed with decedent’s last 
will and testament. The appeal brings for review order the 
same Surrogate’s Court (Rogan, entered March 1945, which 
directed inquiry under section 205 the Surrogate’s Court Act 
respect said moneys; order said court, entered April 1945, 
granting leave petitioner serve amended petition, and order 
said court, entered May 1945, denying appellant’s motion for 
dismissal said petition. 

Nicholas Powers, attorney for appellant. 

William Glenn, attorney for respondent. 

LAWRENCE, J.—Elizabeth Yauch died December 29, 1944. She 
left surviving son, the appellant, Frank Yauch, and Phillip 
son deceased son. She left will, which does not appear 
the record. not disputed, however, that the terms the 
will the bank deposit involved here was given Frank Yauch and 
Phillip jointly. The will was admitted probate March 
1945. 

For some time prior her death Elizabeth Yauch was infirm 
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body and confined her home. Glen Cook, nephew, the ex- 
ecutor her will. For several years prior July 28, 1944, had 
acted her adviser such matters she requested. attended 
her needs. July 28, 1944, Mrs. Yiauch had bank account $5,- 
959.90 the National Savings Bank Albany. that date the ap- 
pellant and respondent met Albany, pursuant appointment, 
and had conversation. They discussed the condition and needs Mrs. 
Yauch. Her bank passbook was missing. The appellant and respond- 
ent went the bank get forms which secure new passbook. 
They discussed methods which appellant could obtain funds 
pay bills and substituted for the respondent the person look 
after the needs Mrs. Yauch. offered the suggestion that 
the best way accomplish their purpose was establish checking 
account. Nothing was said about any transfer the account. 
may assumed, however, that some transfer was contemplated 
make possible the payment bills. While the bank the respondent 
suggested joint account proper method. withdrawal order 
was secured. Mr. Sautter the bank force was consulted. The 
appellant respondent testified, effect, that the form was 
way filled when they took away. Mr, Sautter testified that before 
the blank was taken away wrote upon the words ‘‘New Eliza- 
beth Yauch Frank Yauch, her son’’ but nothing else. This form, 
whatever condition then appeared, was taken the appellant 
and respondent the home Mrs. Yauch. search was made for the 
missing passbook. was located the appellant. The withdrawal 
order form was signed Mrs. Yauch. the hearing before the sur- 
rogate the appellant was asked what said his mother when she 
signed the form. Objection was sustained under section 347 the 
Civil Practice Act. The objection was not sufficiently explicit jus- 
tify the ruling. Near the close the testimony the appellant was al- 
lowed state that, the presence Mrs. Yauch the occasion her 
signing the form, respondent had told him that form, draft, 
facilitate the payment bills, and that appellant said Mrs. 
and skip,’’ which Yauch replied, ‘‘You wouldn’t that. You 
are The appellant also testified, near the close the evi- 
dence and after listening the testimony the other witnesses, that 
thought that only the number the new account and the date were 
inserted the withdrawal order after was signed. This would 
seem contradict his previous testimony. The later statement might 
seem flow from the statement another official the bank that 
thought only the number the aceount the date the withdrawal 
order were added after was taken away for signature. 


The withdrawal order produced the bank, addition what 
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Mr. Sautter says inserted writing, bears the date, the number 
the old account and statement the balance. also bears 
rubber-stamp impression, either the survivor either.’’ 

the time Mrs. Yauch signed the withdrawal order nothing was 
said her her presence the effect that the account would 
payable either the survivor. The respondent says never re- 
ceived any instructions from her change the account and that the 
change was due solely his suggestion. 

After the account was changed respondent did nothing for Mrs. 
Yauch. The appellant withdrew $1,500 before her death and $1,000 
after her death. With such funds paid the bills Mirs. Yauch, and 
after her death paid the funeral expenses. 

important question arises regarding what appeared the with- 
drawal order when was signed Mrs. Yauch. The appellant con- 
tends that the order the bank was completed instru- 
ment and conclusive upon the parties unless tainted with fraud. 

Inda Inda (288 Y., 315) cited support appellant’s con- 
tention. That case holds that the intention the intestate not material 
provided that the creation the joint account had actually taken place. 
that case question was raised regarding the creation the ac- 
was regular form and actually made and signed the 
depositor. 

Matter Streb (247 App. Div., 556), cited the appellant, deals 
with denial probate because undue influence. the same 
effect Matter Frankel (259 App. Div., 778). 

the Matter Glen (247 App, Div., 518, aff’d 272 Y., 530) 
question was raised about the creation the joint account. The 
joint account was the name the decedent and brother. The 
widow the decedent sought nullify fraudulent because she 
and her deceased husband, while living separate and apart, had made 
agreement which contained their wills. Their wills provided that 
each would give the other four-fifths such property they owned 
the time death. The decedent did not revoke his will. was 
probated. The court sustained the joint account. 

The appellant contends that the withdrawal order was negotiable 
instrument and that was incomplete when signed and was com- 
pleted authority acquiescence entitled the account. 
have been completed inserting the number the account and 
statement that represented the balance the account. That would 
not extend completing additional statement the effect 
that the account was payable either the survivor. could 
deemed joint account the names the mother and the son. Such 
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interpretation would substantiate the claim that was created make 
funds available for the payment bills. 

seems that the question whether Mrs. Yauch 
the document with the words, ‘‘Payable either the survivor 
already imprinted upon rubber stamp, whether she 
acquiesced the creation the account appears upon the records 
the bank. 

Both parties cite Matter Fenelon (262 N.Y., 57, reargued 262 
Y., 308). noted that Mrs. Yauch was one the parties 
the issues there. When the case first came before the 
Court Appeals was that the statutory presumption created 
section 249 the Banking Law [now section 239] did not take effect 
unless the form the deposit, made, had been sanctioned the 
owner the money directed deposited. When the case was 
reargued page one the bank’s ledgers was before the court. 
was shown and conceded that when the joint depositors signed 
such the words declaring the account joint with right survivor- 
ship were upon the page the ledger the time signing. The 
passbook, delivered the same time, was headed ‘‘Albany Savings 
Bank with Bessie Fenelon and Mrs. Elizabeth Yauch.’’ 
legend the passbook indicated that the account was joint with right 
survivorship. The court held that the account was joint with 
right survivorship the form deposit, signed both, governed 
rather than the passbook. The decision announced when the case 
was first argued not disturbed the subsequent decision. the 
later argument there was evidence and substantial concession that 
the joint deposit with right survivorship was actually made and 
appeared over the signatures both the joint depositors when they 
signed. This added element was decisive. 

Matter Buchanan (184 App. Div., 237) the opinion was written 
Justice Henry Kellogg. wrote the opinions the Fenelon 
was decided the Buchanan case that order for the statutory 
presumption under the Banking Law effective the form the 
deposit must sanctioned the owner the money deposited. 

the case bar the purpose sought accomplished was 
make funds available for the payment bills. Funds were withdrawn 
the appellant for that purpose and only for that purpose and only 
the extent necessary for such purpose. The appellant understood 
that such was the purpose, and his subsequent action withdrawing 
funds would seem adoption that construction. The fact 
that appellant told the deceased that could withdraw all the money 
and skip does not mean that would entitled the funds 
survivor, nor did the reply Mrs. Yauch that would not that 
was her son show any adoption appellant’s title 
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survivor. could withdraw the funds had been given 
power attorney. The authority the first opinion the Fenelon 
case (supra) remains. necessary show that joint account 
which the survivor was entitled the whole was consciously created 
(Matter 164 719, 725). 

Appellant contends that the withdrawal order was negotiable 
form and could completed the respondent Cook Mrs. Yauch’s 
agent. can hardly said that the order was negotiable, nor does 
anywhere appear that was completed the direction Cook. 
was her agent attend her necessities and act such 
matters she directed. His authority did not extend changing the 
form deposit into one which would entitle the appellant the right 
survivorship. Cook understood the purpose the withdrawal. 
did the appellant. Appellant’s subsequent acts withdrawing money 
and paying bills confirmed his understanding. The money represented 
the account was the property Mrs, Yauch. Nowhere does 
appear that she consciously created joint account with title the 
survivor, unless fact that such legend was upon the paper when 
she signed it. Proof that lacking, most challenged 
the uncertain statements. 

Subdivision section 239 the Banking Law provides: When 
deposit shall made any person the names such depositor 
and another person and form paid either the survivor 
them, such deposit and any additions thereto made either such 
persons after the making thereof shall become the property such 
persons joint tenants, and, together with all dividends created 
thereon, shall held for the exclusive use such persons and may 
paid either during the lifetime both the survivor after the 
death one them The making the deposit such form shall, 
the absence fraud undue influence, conclusive evidence, 
any action proceeding which either the savings bank the 
surviving depositor party, the intention both depositors 
vest title such deposit and the additions thereto such 

The operation this statute presupposes the making deposit 
the form indicated. Unless the deposit was consciously made that 
form the statute should not apply. Whether was consciously made 
should matter proof. The learned surrogate, confronted 
the witnesses, has found that the decedent did not knowingly con- 
sciously change the account vest title the appellant survivor. 
That should not passed over lightly. 

worthy note that the answer the amended petition does 
not deny paragraph numbered fourth such amended petition which 
recites: ‘‘That time was any instruction given the decedent 
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the petitioner the said Frank Yauch effect joint account 
with right survivorship but that your petitioner and Frank 
Yauch concert persuaded the decedent make appropriate ar- 
rangements with the bank whereby funds might withdrawn for her 
use and demand 

The notice appeal states the intention the appellant review 
the order March 1945, directing inquiry under section 205 
the Surrogate’s Court Act; also review the granting leave 
serve the amended petition and denying the motion dismiss the 
amended petition. These rulings would seem justified under 
sections 205 and 206 the Surrogate’s Court Act. 

The decree should affirmed. 


HEFFERNAN, BREWSTER and FOSTER, J.J., concur; HILL 
dissents. 

Decree Surrogate’s Court Albany County affirmed, with costs, 
payable out the estate. 


Burden Proof Failure Consideration Maker 
Note 


Arkansas Fuel Oil Co. Underwood, Court Civil Appeals Texas, 
193 Rep. (2d) 276 


Where maker note knowing incorrectness accounts, never- 
theless signs note secure accounts and makes payments thereon for 
period year without any time denying his liability asking 
for adjustment, held that maker thereafter cannot set 
failure consideration for the note. Maker pleading failure 
consideration has the burden show such failure consideration 
and how much. Evidence was insufficient sustain maker’s plea 
failure consideration. 


Appeal from District Court, Panola County; Sanders, Judge. 
Suit Arkansas Fuel Oil Company against Underwood 
promissory note. From adverse judgment, plaintiff appeals. 
Reversed and remanded with directions. 
Israel Smith, Tyler, for appellant. 

Fred Whitaker, Carthage, for appellee. 


HARVEY, J.—Arkansas Fuel Oil Company brought suit the 
District Court Panola County, Texas, against Underwood 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 352. 
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promissory note the amount $475.80, dated April 30, 1940, 
and due July 1940. Underwood his answer admitted signing the 
note, but alleged failure consideration that was given for 
gas and other products, together with money, delivered his truck 
drivers without his knowledge and collusive conduct between his 
drivers and the filling station attendants, and that was induced 
sign the note upon the representations the agent plaintiff that 
adjustments would made respect the amount the note. 
the time the note was executed mortgage Chevrolet truck 
belonging Underwood was given secure the payment the note. 
Upon submitted them, the jury found that agent the 
plaintiff made the representations Underwood alleged his 
petition, and that relied upon them. addition, they found that 
the time Underwood signed the note did know that courtesy 
cards had been issued his drivers the plaintiff, nor that these 
had been used his truck drivers, and that had not re- 
ceived any the benefits the sales his drivers. All these 
answers the latter issues are without support the evidence, in- 
asmuch Underwood himself testified the contrary, and one 
who testified the case disputed his testimony. Based upon the 
jury verdict, the court entered judgment that the plaintiff take nothing 
against the defendant, from which judgment this appeal has been 
prosecuted. 

While general rule parol evidence not admissible vary 
the terms written instrument, there are exceptions such fraud, 
accident, mistake, and failure consideration, which when pleaded 
and substantiated, are available one who seeks avoid the effects 
such instruments. the case now under consideration, 
Underwood testified that the day signed the note knew some- 
thing was wrong with his account the extent four five hundred 
dollars; that Mr. Parker, agent the plaintiff, said didn’t know 
anything was wrong with the account but that would adjusted, 
and that relied upon this statement Parker, which was false, 
his damage. Further, that one month before signed the note 
knew the bills were too much, and that knew the courtesy cards 
were being used his drivers when the bills began coming in. 
stated, too, that time thereafter did make any claim any- 
wise the plaintiff that there was adjustment due his account, 
for which the note was given, and during the year following the signing 
the note made payment $100 October, 1940; $50 
December, 1940; and $50 April 30, 1941. During this time the 
plaintiff made repéated demands upon him for payment the note. 
The plaintiff introduced detailed statements the trial showing that 
the defendant paid his account full each month, except for the 
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month March, 1940, and that was this month’s for which 
the note was given. This fact seems without contradiction the 
record. Underwood said did not make the payments, but that 
his son sent the money pay the accounts for him. Bearing 
the question failure consideration, some invoices for the month 
November, 1939, were introduced the defendant, none which 
were embraced the note, and invoices were introduced covering 
the month March, 1940. The only other witness used defendant, 
Pat English, testified that the various truck drivers Underwood in- 
cluding himself, had been using courtesy cards other companies for 
about seven and one-half years and that about fifty per cent the 
amount the charges shown the invoices were for cash and things 
other than gasoline and oil. 

Under the fact situation presented, think the plaintiff was en- 
titled instructed verdict its favor the conclusion the 
evidence. the plea failure consideration the burden was 
defendant show such failure consideration and how much. His 
testimony showed was South from October, 1939, the 
last March, 1940, the period covered the dealings with plaintiff. 
analysis his testimony indicates that was based entirely 
conjecture his own conclusions how much oil, gas, and grease 
was bought for his trucks. invoices for March, which apparently 
had been mailed defendant, were introduced. English was questioned 
with reference the invoices introduced evidence, for November, 
1939, but not about the March, 1940, account. His testimony 
what the other drivers for Underwood were doing about getting cash 
the courtesy cards was doing was probative worth, since 
merely stated ‘‘imagined’’ they were doing so. Two other 
truck drivers Uunderwood were present the trial but were not 
used witnesses. Having failed show competent evidence 
what amount, any, the account for March, 1940, was incorrect, 
Underwood not sustain his plea failure consideration. 

With regard the defense false representation urged him 
the procurement the note, the same reasoning part would apply 
the plea failure consideration. addition the usual 
necessary allegations and proof that false representations material 
facts were made, and that they were untrue, the time made, and 
known untrue the party making them, and made with the in- 
tent deceiving the other party, who relied upon them executing 
written instrument, also essential allege and prove the damage 
the party complaining. Avery Co, Texas Harrison 
Co., Tex.Com.App., 267 S.W. 254; Russell Industrial Transportation 
Co., 113 Tex. 441,251 S.W. 1034, assume that 
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defendant sufficiently pleaded the defense fraud the procurement 
the note, the evidence insufficient establish the damage suffered 
reason thereof. 

primary importance, however, the fact that defendant 
knowing the incorrectness his account, claimed him, and 
that his drivers were using the courtesy cards, signed the note April 
30, 1940, and made payments thereon for period year without 
any time denying his liability asking for adjustment. Having 
signed the note under these circumstances, coupled with his subsequent 
conduct, thereafter could not set failure consideration for 
the note. quote from the case Twitchell Klinkle, Tex. Civ. App., 
272 283, 288: ‘‘The extension time granted Klinke 
Twitchell constituted binding contract and operates purge the 
transaction the fraud charged. The plaintiff Klinke, having 
executed his part the contract, was placed worse position 
reason having deprived himself, for period one year, his 
remedy collect the note suit, and hold was entitled plead 
waiver any pre-existing fraud charged. National Bank Carper, 
Tex. Civ.App. 334, 188, 191, 192. This last case cited, 
true, lays down the rule being applicable new note which 
given the transaction, but see reason for making any 
distinction between the granting extension time and the giving 
new note—each operates defer the payment original 
obligation. See, also, Hunter, Evans Co. Lanius, Tex. [677], 
686, S.W. 

the case Hunter, Exans Co. Lanius, supra, quoted 
the authority just above cited us, occurs.this language [82 Tex. 686, 
S.W. 205]: one executes obligation renewal 
note claimed the holder valid, but known the maker 
fraudulent without consideration, the latter will deemed have 
freed the transaction the fraud, and have waived the want 
consideration, and will not permitted plead 

principle, see distinction between executing note lieu 
one known without consideration, and making note 
secure account which one asserts without consideration the 
time does so. See case Lone Star Life Insurance Co. Shield, 
Tex.Com.App., 228 S.W. 196; and National Bank Cleburne 
Carper, Tex.Civ.App. 334, S.W. 188. 

For the reasons indicated the judgment the trial court reversed 
and remanded with instruction enter judgment the note sued upon 
favor plaintiff, with foreclosure the chattel mortgage given 
secure such note. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Charitable Trust for Relief Poverty 


Antoni’s Will, Surrogate’s Court, Supp. (2d) 349 


Testator will provided follows: ‘‘I give and bequeath Louis 
Dyckman $3,500 subject the following trust invest and reinvest the 
prinicipal said sum and use the rents, issues and profits therefrom 
for the benefit the widows and orphans native village Neupfolz, 
Rhinpfalz, Germany and upon his death said principal sum paid 
outright for such uses and benefits.’’ 

the trust not one for the stated purpose the advancement 
religion education, may sustained, all, only trust for 
the relief poverty for some other charitable purpose. gift 
widows and orphans, its most literal sense, might construed 
include persons who were neither poor nor destitute. The connotation, 
however, ordinarily suggested would include persons who were under- 
privileged, destitute limited means. trust for widows and 
orphans has been construed refer poor widows and orphans and 
sustained charitable trust for the relief poverty. See Scott 
Trusts, 369. 


Selection Investments Duty Imposed Upon Trustees 


Edelstein’s Estate, Surrogate’s Court, Supp. (2d) 373. 


Testator left his residuary estate his trustees ‘‘in trust neverthe- 
less, for the following uses and purposes; collect the rents, interest, 
issues and profits thereof, and pay the same over quarterly more 
often, possible, wife; she survives me, during the term 
her natural life, and further direct that the event that such income 
payable wife, does not equal the sum $1,800, any year, 
executors and trustees hereinafter named, shall pay her amount 
equivalent the difference between $1,800, and the amount received 
her hereunder, during such year, and such difference shall paid 
her from the principal The remainder divided 
equally between the son and daughter. the last calendar year 
prior the commencement this proceeding, the trust income was 
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little less than the prescribed minimum $1,800 per year. this time 
the corpus the trust includes some $13,000 deposit savings 
bank. 

The petitioner contends that this money should invested legal 
securities order secure maximum income and minimize invasion 
prinicipal. The widow, who the co-fiduciary and the life bene- 
ficiary the trust, takes the position that the will bestows power 
investment. Such power not expressly conferred. The usual 
direction invest and reinvest lacking. 

However, the will does direct the fiduciaries ‘‘collect the rents, 
interest issues and the trust estate and pay them the 
They are auhorized ‘‘sell, mortgage, convey, lease, release 
assign otherwise dispose’’ any property, real personal. The 
testator intended provide for adequate support and maintenance 
his widow. designated the income from the trust estate the pri- 
mary source the funds used for this purpose. 

apparent from the language and provisions the will that 
assumed that the corpus the trust would profitably employed 
produce the necessary income. The power invest necessarily im- 
plied order effectuate his purpose. Matter Gordon’s Will, 
888. Investments trust funds are regulated statute. 
One form investment interest bearing bank account. Decedent 
Estate Law, 111. ‘Selection investments duty imposed upon 
the fiduciaries. The surrogate will not advise them this respect. Mat- 
ter Ascher’s Estate, 1000; Matter Kohns’ Estate, 286 
930. 


New Jersey Trust Company May Not Act Connecticut 


Opinion Assistant Attorney General, Connecticut Law Journal, 
March 18, 1946, Page 


opinion was requested from the office the Connecticut Attorney 
General whether New Jersey corporation authorizd act 
executor trustee that state could qualify and act executor 
testamentary trustee the State Connecticut, under Section 4903, 
General Statutes, Revision 1930. 

Section 4903 provided that any foreign corporation authorized 
its charter act executor trustee its own state, and named 
executor trustee the will any Connecticut resident, any 
nonresident leaving property Connecticut, could qualify and act 
such executor testamentary trustee Connecticut, similar domestic 
corporations having the power under the law Connecticut act 
executor and trustee therein were permitted act like capacity 
the state where such foreign corporation was domiciled. The statute 
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further provided that such corporation could act until appointed 
writing the Secretary State his successors its attorney, 
upon whom process could served, and that the Court Probate 
having jurisdiction could require the corporation give bond, unless 
otherwise provided the will. 


the opinion was stated that domestic corporations empowered 
under Connecticut law act executor testamentary trustee 
the state could, upon qualifying transact business under New Jersey 
law, act like capacity there. However, the privilege act did not 
satisfy the statutory provision reciprocity since the burdens im- 
posed were onerous make highly impracticable impossible 
for foreign corporation act executor trustee particular 
instance. 

The opinion also stated that under New Jersey law foreign 
corporation authorized act executor testamentary trustee its 
own state could transact business the same capacities New Jersey 
provided that complied with all the requirements New Jersey ap- 
plicable doing business therein. Those related the transaction 
business foreign corporations certain fiduciary capacities, 
whereas the Connecticut statutes only contemplated the exercise the 
privilege acting particular instances, and did not extend the 
transaction business general. Since the Connecticut statutes did 
not allow foreign fiduciary corporations business generally the 
State, but did permit them, reciprocal basis, act when named 
the will, reciprocity would not exist with another state which permitted 
the doing business there upon full compliance with all requirements, 
but which did not exempt the occasional exercise the privilege 
particular cases. 

addition the ordinary formal requirements, the New Jersey 
law required that the corporation have capital least $100,000; 
deposit $30,000 securities with the Commissioner Banking 
and Insurance unless had $100,000 securities deposited with any 
department its own state with the Comptroller the Currency 
the United States; that file annual report; and pay various 
fees and the costs making examination provided the Act. 

The opinion concluded that While these requirements and restraints 
reasonably imposed foreign corporations desiring transact 
business New Jersey parity with and with similar 
corporations that State, they would doubt exclude those foreign 
corporations which have interest engaging business that 
State but seek only carry out the provisions particular will 
testamentary trust which they have been designated executor 
trustee. Viewed that light, the condition reciprocity contemplated 
Section 4903 not fulfilled.’’ 
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Time and Law Which Next Kin Are Determined 


City Bank Farmer’s Trust Co. Ovide Staubin, Jr., Appellate Division 
New York Law Journal May 15, 1946, 1918 

trust provided that the income should paid son until 
became thirty years age, and the event his death before 
attained that age should paid his mother she was then 
living, that her death the principal should divided among the 
son’s children then living, the issue any deceased child take 
place the parent, and that children issue the son 
should then living should divided among the son’s next kin. 

was held that the determination the son’s next kin, hav- 
ing predeceased his mother and left issue, made the 
time his mother’s death and not his own death. This intention 
the settlors the trust, inferred from the language used, should 
held apply also another trust, the same instrument, which 
provided for the payment income the mother, and after her 
death the son, and for distribution the principal, his death, 
his next kin, and which, standing alone, there was im- 
plication intention that the son’s heirs, his mother survived 
him, should determined the time her death. Under 
provision that the principal should divided among the heirs 
the son ‘‘in the manner and proportions directed the then existing 
laws the State New York for the distribution the assets per- 
sons dying intestate,’’ the son’s heirs are determined the 
intestacy laws New York notwithstanding that was the time 
his death resident another state and that the York law pro- 
vides for distribution personalty accordance with the intestacy 
laws the state which person dying intestate domiciled. 


TAX DECISIONS 


Digest current decisions pertaining the law trusts, 
estates and gifts 


Trust Income Taxable Grantors 


Estate Standish Backus Commissioner, Tax Court, No. 132 


Husband and wife created single trust 1924 naming their five 
children beneficiaries, The single trust was divided into five separate 
trusts, under the indenture provisions, April 1940 when the eldest 
child became years age. Until April 1940, the trustee could 
determine the amounts income paid used for any one all 
the beneficiaries. 

was held that because this power shift distribution income, 
the trust income taxable the grantors under section (a) during 
the taxable years April 1940 under the case Stockstrom 
Commissioner, 148 Fed. (2d) 491. 

was also held, under the same trust indenture, after the five 
separate trusts were created that the trustees did not have such control 
over the distribution the income and corpus each trust 
taxable upon the income the taxable years after April 1940. Alex 


Taxability Income Applied Premiums Insurance 
Grantor’s Life 


Taxpayer created the same date unfunded insurance trust 
which transferred policies insurance his own life and five 
so-called family trusts, one for his wife and one for each his four 
children, which transferred income-producing securities. Under 
the trust agreements the income the family trusts was dis- 
tributed held for distribution the beneficiaries. Three indivi- 
duals were named trustees for all the trusts. 1940 and 1941 
the trustees paid all the premiums the insurance policies which 
they held under the insurance trust, utilizing for that purpose all 


572 THE BANKING LAW JOURNAL 


the net income the five family trusts for 1940 and most such 
net income for 1941. 

was held that such net income taxable taxpayer under section 
167 (a) (3), Internal Revenue Code. The income sought reached 
the statute that ‘‘applied’’ the payment premiums policies 
insurance the grantor’s life. The court the opinion that 
was intended reach income which the trustees, acting within their 
lawful powers, used for that purpose, whether they denominate such 
use loan call some other name. authorizing the trustees, 
acting trustees the insurance trust, borrow funds pay the 
premiums the insurance policies and also authorizing them 
trustees the family trusts lend the funds other 
trusts for that purpose, the grantor made possible for the 
trustees apply all the income the family trusts, necessary, 
the payment the premiums. the instant case the income was 
never paid made available the beneficiaries. There 
evidence that the payment the premiums was ‘‘voluntary’’ the 
part the beneficiaries that they took any action whatever the 
matter. 


Estate Tax Transfer Conditioned Upon Survivorship 


Estate Arthur Sinclair Commissioner, Tax Court, No. 136 


Decedent created trust 1928 with the income payable his 
wife for life and after her death their daughter. Upon the wife’s 
death, January 1948, she should die before that date, the 
trust corpus was distributed the daughter. the daughter 
should predecease the wife the corpus was paid upon the wife’s 
death the daughter’s issue surviving the wife, any, none, 
was paid the grantor living, deceased those whom 
should appoint his will. Upon his failure appoint the remainder 
interests were revert his estate. The decedent died 1941 sur- 
vived both his wife and daughter. 

was held that only the value the remainder interests the trust 
corpus includible the gross estate. But for the fact that the de- 
granting the property trust created presently vested 
intervening life estate his wife, this case all material respects 
comparable Fidelity-Philadelphia Trust Co. (Stinson Estate) 
Rothensies, 324 U.S. 108. The facts show that both the daughter and 
the mother. did survive the grantor. accordingly follows that unless 
and until the daughter does survive the mother leave issue surviv- 
ing, the grantor’s power appoinment will exists and will control 
the disposition the remainder interests, since the facts show that the 
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grantor, his will, did take steps necessary make that power 
appointment effective the event failure the conditions pre- 
scribed him his grant trust. Since the string retained the 
grantor the corpus the trust was not severed prior his death 
and can not severed until the happening contingencies some 
date subsequent his death, what the Supreme Court said the 
Stinson case might just well have been said the instant case. 


Taxability Annuity Income From Charitable Institution 


Taxpayer and her former husband transferred property college 
1927, which issued them annuity contract providing certain 
payments the husband for his life and thereafter the taxpayer. 
The amount, any, the original consideration, intended gift, 
was not proven, and the cost the annuity paid taxpayer, purchased 
from commercial life insurance company, was proven April 
1936, and not the date issuance the annuity 1927, 
1933, when was modified, March 26, 1936, the date husband’s 
death. 

was held that the taxpayer not shown have been taxable 
only per cent the cost commercial insurance company annuity, 
and the Commissioner not shown have erred taxing her upon 
the full amount annuity received, which was less than per cent 
the original values transferred the college. Section (b) (2), 
Internal Revenue Code. 


Gift Partnership Interest—Taxability Profits Partnership 
Profits Between Husband and Wife 


Samuel Goodman Commissioner, Tax Court, No. 126 


There can question that wife and husband may, under cer- 
tain become partners for tax, for other, purposes. 
she either invests capital originating with her substantially con- 
tributes the control and management the business, otherwise 
performs vital additional services, does all these things she may 
has recognized that under such circumstances the income belongs the 
wife. 

The profits from jewelry store which husband and wife operated 
1941 equal partners under partnership agreement entered into 
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the close 1940, and which the wife services equal 
greater value than those contributed husband were held taxable 
one-half husband and one-half his wife. The wife’s status 
partner does not depend upon husband’s alleged gift her the one- 
fourth interest the business but rather upon the personal services 
which she contributed. Her share the profits the business there- 
fore not limited the amount which she would equitably en- 
titled return that portion the capital. 

The evidence this case shows support for business partner- 
ship between husband and wife, under the tests laid down the Supreme 
Court the Tower case and Lusthaus Commissioner, Supreme 
Court, decided February 25, 1946. The effect these decisions 
tax the husband upon the entire partnership income, except the 
paratively rare cases where the wife ‘‘either invests capital originating 
with her substantially contributes the control and management 
the business, otherwise performs vital additional services.’’ the 
usual case, where the wife’s partnership interest created gift 
loan from the husband, and where the wife does not actively participate 
the business, all the income taxable the husband. The validity 
the partnership under local law immaterial, the fact that 
the gift purchase complete and bona fide. Nor does matter that 
the income created the partnership capital, and the husband draws 
for his personal services. The partnership not ‘‘real’’ for tax 
purposes. 

There was some emphasis the Tower case upon the wife’s use 
her partnership income for ‘‘family And, the Lusthaus 
ease, the wife’s share income was used largely pay her purchase 
price for her partnership interest. Nevertheless, may doubted 
whether the use the wife’s income controlling factor. Unless 
she has contributed ‘‘new capital,’’ unless she actively participates 
control management, there ‘‘real’’ partnership and the hus- 
band taxable. 


+ 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Credit Control 


The Board Governors the 
Federal Reserve System, spe- 
cial report Congress, asks for 
increased powers credit con- 
trol. The powers requested would 
authorize the Board limit bank 
holdings long-term public and 
private securities, and increase 
bank reserve requirements with- 
out regard existing ratios. 

Specifically, the powers 
quested are follows: 

The Board Governors 
should empowered place 
maximum the amounts long- 
term marketable securities, both 
public and private, that any com- 
mercial bank may hold against 
its net demand deposits. 

Board should em- 
powered require all commer- 
cial banks hold specified 
percentage Treasury bills and 
certificates secondary reserves 
against their net demand de- 
posits. assist banks meet- 
ing this requirement, permission 
would given hold vault cash 
excess reserves lieu 
Government securities. 

The Board should given 
additional power raise member 
bank reserve requirements against 
net demand deposits. However, 


re- 


this authority granted, banks 


would permitted count vault 
cash reserves. 


The Board feels 
added powers would enable 
cope more adequately with cur- 
rent banking and monetary prob- 
lems “without increasing the cost 
Government financing up- 
setting the market for Govern- 
ment securities.” the same 
time, pointed out, these 
powers would “help strengthen 
the position the banks and 
the same time enable them con- 
tinue their normal peacetime 
functioning the financing 
commerce, industry and agricul- 
ture, well consumers.” 

The purpose these powers 
limit institutional use 
Government securities for expand- 
ing credit and thus creating new 
supplies money. other 
words, safeguards against fur- 
ther monetization the debt are 
sought. 

The Board notes that mone- 
tization the public debt results 
from the sale Government se- 
curities the commercial bank- 
ing system. This “creates 
equivalent addition the coun- 
try’s monetary supply.” Roughly 
$95 billion the $380 billion 
raised the Federal Government 
for defense and war was derived 
from the sale Treasury issues 
the banking system. And 
result, money supply increased 
from $40 billion June, 1940 
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$127 billion the last year- 
end. 

Informed observers note that 
the Board’s suggestions were not 
pressed emphatically had 
been anticipated. Judging the 
prior testimony Chairman 
Eccles before the House Banking 
and Currency Committee 
year, recommendations for imme- 
diate action were expected. 
turns out, the report 
restrained tone, and this may 
attributed the fact that 
Reserve Board officials feel that 
credit inflation dangers are less 
acute now than they have been 
the recent past. 

also noteworthy that the 
report proposes the abandonment 
interest rate changes 
means credit control. What 
recommended, instead, regu- 
lation the volume credit 
direct over Government 
bond portfolios the commer- 
cial banking system. 

The real issue revolves about 
radical extension Governmen- 
tal power over the banking sys- 
tem. this connection, doubts 
persist the effectiveness 
the controls proposed. addi- 
tion, there considerable ques- 
tion, some quarters, 
whether approach along more 
lines, utilizing the 
powers already possessed, might 
not both more effective and 
desirable. 


Loan Policy 


Allan Sproul, president the 
Federal Reserve Bank New 
York, has cautioned all banks 
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and trust companies his Re- 
serve district against continued 
extension credit for the pur- 
pose carrying Government 
obligations speculative tran- 
sactions. will recalled that 
last October, prior the Victory 
Loan Drive, the Treasury had 
requested that special care 
exercised banks that this 
type loan might declined. 

Last fall, the time the 
initial warning, was recognized 
that loans Government securi- 
ties would sought some 
individuals who wished pur- 
chase new Treasury issues for 
investment rather than specula- 
tion. Such individuals, was 
remarked, were merely anticipa- 
ting future income and were only 
temporary measure. Accord- 
ingly, because the expectation 
that these loans would repaid 
out income, the maturities 
these accommodations were limited 
six months. 

With such arrangements 
mind, national and state bank 
supervisory authorities had, 
far back 1942, indicated that 
while such loans would not 
subject criticism, they “should 
tion basis fully repayable with- 
months.” 

However, although large num- 
bers Government bond secured 
loans were made during the Vic- 
tory Loan Drive, many these 
accomodations have not been 
out current income. 
Obviously, therefore, bank credit 


4 


THE BANKING LAW JOURNAL 


has been used for the speculative 
carrying 
Reports have 
also been received, states Mr. 
Sproul, that money brokers and 
others have sought arrange 
bank loans Governments for 
customers without provision for 
amortization. small margin 
and rates interest—which em- 
phasize high returns 
amounts the borrowers’ own 
funds—stamp these transactions 
definitely speculative. 

Mr. Sproul reminds all institu- 
tions that bank borrowing creates 
addition the country’s 
money supply the same extent 
directed purchases Govern- 
ment securities the banks. 
There already existence, 
declares, unprecedented sup- 
ply deposits and currency; 
and the face inadequate 
supply services and goods, 
dangerous inflationary potential 
exists. Consequently, asks 
that every effort made “re- 
verse the wartime trend in- 
creased borrowing for the pur- 
pose purchasing and carrying 
reduce much possible the use 
bank credit for this purpose.” 

the light all prevailing 
circumstances, Mr. Sproul asks 
the co-operation each and 
every bank accomplish this 
end. “You will realize,” states 
Mr. Sproul, “that nothing will 
accomplished one bank makes 
loan Government securities 
enable customer comply 
with the request another bank 
pay off loan originally made 
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purchase Government securi- 
ties.” 

Some observers point out that 
numerous banks have been ex- 
tending such loans beyond the 
initial maturity because the 
fear losing customers and 
deposits, well the loans. 
Individual banks have hesitated 
refuse extensions because 
the belief that other institutions 
would readily oblige their cus- 
tomers. 

The total such speculative 
loans not believed unduly 
large view the fact that 
the total all Government bond 
secured loans reporting mem- 


banks (to others than brokers 


and dealers) was less than $1.6 
billion mid-June. And only 
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percentage this amount falls 
within the speculative category. 


Interest Rates 

Little change foreseen the 
member the Board 
Governors the Federal Re- 
serve System. Long-term interest 
rates over the next six twelve 
months, declares, are “less 
likely increase than remain 
stable.” 

Mr. 
yields short-term Governments 
are not likely rise and that, 
inasmuch these will remain 
stable, unlikely that long- 
term yields will increase any 
material degree. 


Savings 

Current widespread 
that wartime savings 
dividuals will serve sustain 
consumer demand throughout the 
first peacetime years. However, 
survey prepared the Bureau 
Agricultural Economics now 
questions this conclusion. This 
the Bureau the request the 
Federal Reserve Board, empha- 
sizes that most wartime savings 
will either held liquid in- 
vested. The reason that the 
bulk these assets are held 
relatively small number peo- 
ple. fact, only per cent 
the nation’s consumers have 
accumulated much $2,000 
liquid assets. 

more detail, half the con- 
sumers the nation hold only 
per cent individual holdings 


Savings bonds and bank 
deposits; per cent the 
country’s consumers own per 
cent these wartime savings. 

addition revealing this 
high degree concentration 
wartime savings, the survey shows 
that: 

(1) consumers intend 
spend from $20 billion $27 
billion this year for cars, houses 
and other large consumer items 
such furniture, refrigerators 
and radios 

(2)—consumers plan fin- 
ance these purchases mainly out 
current income and borrowing, 
without digging deeply into war- 
time 

(3)—consumers plan save 
less 1946 than 

Liquid assets individuals are 
estimated $81 billion the 
survey. This may viewed 
major source inflationary 
pressure or, the other hand, 
backlog which will enable 
consumers absorb higer prices 
until reconversion shortages are 
eliminated. 

Effect these savings the 
postwar economy, concluded, 
will largely depend how 
relatively small part the popu- 
lation decides use its savings. 
this small group determined 
hold its savings, and 
higher prices deplete the re- 
serves majority the na- 
tion’s consuming units, then 
buyer’s strike may expected 
result. 

Approximately two-thirds 
the estimated million “spend- 
ing depending 
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common income for major ex- 
penditures—have checking 
savings accounts; but, 
other hand, only per cent hold 
ingly, the study maintains, most 
the huge aggregate savings 
held small group will either 
kept liquid used for invest- 
ment. quarter the nation’s 
consuming units, disclosed, 
have wartime savings, while 
another quarter holds less than 
$500. 

Another conclusion which can 
drawn from the survey, 
pointed out some analysts, 
that business cannot count 
mass purchasing goods and 
services paid out the 
accumulated savings the war 
period. already been ob- 
served that about per cent 


these savings are held per 
cent the nation’s spending 


units. Also, because this re- 
stricted distribution assets, 
shift demand from lower 
higher priced goods not 
expected. Furthermore, an- 
ticipated that installment buying 
consumer goods will continue 
large scale; this because 
most family spending units are 
not position finance such 
purchases out cash resources. 
Finally, large scale unemploy- 
ment should develop, most wage 
and salary earners would not 
have sufficient liquid savings with 
which finance themselves over 
any lengthy period. 

other words, the financing 
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consumption needs depends 
larger extent current income 
than accumulated savings. 


Consumer Credit 


recent bulletin the Fed- 
eral Reserve Board indicates that 
this body desires retain its 
controls over consumer credit for 
indefinite period. One reason 
advanced for the continued main- 
tenance restrictions that 
consumer credit capacity will 
deferred until time when 
might needed sustain higher 
levels consumer purchasing 
power. 

During the war, Regulation 
served the double purpose 
restraining demand for consumer 
durables and limited the over-all 
growth consumer credit. 
consumer goods are still short 
supply, consumer credit must 
continue restricted. 

result the war, con- 
sumer credit declined from $10 
billion billion. Now that 
the war over, the total back 
$7.5 billion. The rate in- 
crease now the rate al- 
most billion year. 

The Board observes that un- 
used credit capacity represents 
margin that can used, 
savings can used, when the 
comes more plentiful; may also 
used “when the need may arise 
for large volume consumer 
buying sustain employment, 


and income.” 


BANKING INFORMATION 


this department present for the convenience our 
subscribers topical index the current literature banking— 
articles, books, pamphlets, speeches, etc. 


BANK DIRECTORIES 


RAND McNALLY BANKERS DIREC- 
TORY. First 1946 edition. Chicago: 
Rand Company. 1946. Pp. 
2643. $15. The first 1946 edition re- 
veals that American banks now have 
assets $179,117,240,000. There are 
now 14,808 banks—5,023 national banks, 
9,543 state banks and 138 private banks. 
The Blue Book lists all the banks, 
gives their principal officers and directors, 
principal balance sheet items and cor- 
respondents. 


CREDIT DEPARTMENT 
Articles 


NEW FORM—PROJECTION FIN- 
ANCIAL STATEMENTS. Charles 
Kelly. Bulletin, the Robert Morris 
Associates. May, 1946. 429. 

Books 

PRACTICAL FINANCIAL STATE- 
MENT ANALYSIS. Roy Foulke. 
New York: McGraw-Hill Book Com- 
pany, 1945. Pp. 681 $6.50. The author, 
who vice-president Dun Brad- 
street, has written this book from the 
everyday point view the business 
executive, the accountant, the banker, 
and the credit manager. 

Included comprehensive classifica- 
tion balance sheet items, well 
explanation the technique, differ- 
ence and the necessity correlation be- 
tween internal and comparative analyses 
financial statements. Standard ratios 
are given for many lines industry and 
there fine exposition profit and 
loss statement examination. 

Each point theory buttressed 
valuable, practical examples which illus- 
trate the text. The volume the most 
comprehensive the field and should 
prove great assistance both the 
college classroom and business and bank- 
ing offices. 


CRIME 

Articles 
HOLDUP MEN MUST WORK FAST— 
FIVE MINUTES USUALLY 
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ENOUGH. Captain Luers. 
Bankers Monthly. May, 1946. 248. 


TOWN GUARD PROTECTION—HOW 
SELECT THE GUARDS. 
Saunders. Bankers Monthly. May, 
1946. 


INTERNATIONAL BANKING 


Articles 


“EX-IMP” AND 
Herbert Bratter. Banking. June, 1946. 
40. 


ORGANIZING THE WORLD 
roughs Clearing House. May, 1946. 
18. 


OFFICE MANAGEMENT 


Pamphlets 


TOOLS FOR CONTROL THE 
OFFICE. New York: American Man- 
agement Association, 330 West 42nd 
Street. 30. 50c. Choosing equip- 
ment; visual control board; measuring 
office output. 


OPERATING THE UNIONIZED OF- 
FICE. New York: American Manage- 
ment Association, 330 West 42nd Street. 
Pp. 28. 50c. Attitude management 
and supervisory force has great deal 
with the kind results secured 
unionized office. 


STANDARDS FOR MEASURING OF- 
FICE EFFICIENCY. New York. Amer- 
ican Management Association, 330 West 
42nd St. 55. 75c. Top management 
appraises the office; office program 
for cost control; office layout for effective 
operations; and 
standardization. 


TECHNIQUES DEVELOPING OF- 
FICE TALENT. New York: Amer- 
ican Management Association, 330 West 
52nd St. Pp. 39. Attitude sur- 
veys merit rating training, development 
supervisors. 


This kind arithmetic 


may put Johnny through college 


Here’s how works out: 


put into U.S. Savings Bonds to- 
day will bring back years. 
Another will bring back an- 
other $4. 
it’s quite right figure that 
300 equals 800 


And those Bonds may very well 
the means helping you educate your 
children like have them 
educated. 

keep buying Savings Bonds— 
available banks and post offices. 
the way that millions have found easi- 
est and surest—through Payroll Sav- 
ings. Hold all you’ve bought. 

You’ll mighty glad you did... 
years from now! 


SAVE THE EASY WAY...BUY YOUR BONDS THROUGH PAYROLL SAVINGS 


Contributed this magazine cooperation 
with the Magazine Publishers America public service 
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NATIONAL BANK 
DETROIT 


DETROIT, MICHIGAN 
Complete Banking and Trust Service 


STATEMENT CONDITION JUNE 29, 1946 


RESOURCES 

Cash Hand and Due from 

United States Government 725,844,536.24 
Stock the Federal Reserve Bank 1,455,000.00 
Loans: 

Loans and 156,146,555.52 

Real Estate Mortgages 183,371,826.85 
Branch Buildings and Leasehold 

1,099,496.14 
Accrued Income Receivable 2,827,746.98 
Customers’ Liability 

Acceptances and Letters Credit 2,239,753.10 


LIABILITIES 
Deposits: 


Commercial, Bank and Savings $1,007,811,851.29 

United States Government 137,306,572.81 

Accrued Expenses and Taxes Payable 1,810,346.61 
Common Stock Dividend No. 24, 

Payable August 812,500.00 
Acceptances and Letters 2,239,753.10 
Reserves 8,153,405.96 
Preferred Stock 8,500,000.00 
Common Capital Funds: 

$1,261,074,777.03 
United States Government Securities carried $171,364,577.38 the foregoing state- 


ment are pledged to secure public deposits, including deposits of $23,048,208.15 of the 
Treasurer-State of Michigan, and for other purposes required by law. 


TRUST DEPARTMENT 
This bank acts Trustee, Executor and Corporate Agent 


Member Federal Deposit Insurance Corporation 


i} 


